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CCl imposes fine totalling Rs. 12 crores on companies HEARD AT THE BAR
bidding for tenders by Coal India Limited South Korean Giant LG Electronics lost its final

We analyse the recent order of CCI, wherein CCl imposed penalty - Appeal against fine of Euro 541 million for price
of approximately Rs. 12 crores on ten companies and their fixing

representatives.

BETWEEN THE LINES
Bombay HC sets aside the prima facie order of the CCI
against the three telecom giants
We analyse HC’s order, where it has set aside the prima facie
order of the CCl against three telecom giants. And more....

Thirty Day timeline for merger filings ceases to
exist in Indian Merger Control Regime
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The Competition Commission of India imposes fine totalling to Rs. 12 crores on companies bidding for
tenders by Coal India Limited

On September 14, 2017, the Competition Commission
Competition Act, 2002 (" Act ), againspabsVdomOel OE a
together r@Fs'r),edonmn ot laess i‘'nf ormati on under Secti on
(‘“I'nformant’ ), all eging contravention of the provi

subsidiary of CoalMilnndiada nlai’ misttead ,ushearsi nag maj or sup
power houses in various states. The OPs are engaged in the business of providing ancillary services in coll
including that of sand and coal transportation in thasaoé operation of the Informant.

The Informant has alleged OPs of quoting identical rates, exponentially higher than the justified and estimated co
tenders floated by the Informant for coal and sand transportation. The first two tendeiar waresportation of sand while
the other two were for coal transportation and were separately dealt with by the Commission. The Conmritsgioma
facie order dated July 2, 2015, under section 26(1) of the elt thatsincein some tender notise all the OPs, hawe
guoted identical rateandin others with marginal difference, there was a case ofitiging and contravention of sectio
3(3)(d) read with section 3(1) of the Act.

The Director gener al (* DG’ )aryilh 2016t feundithatvhe sohduag af the QPs in thee
impugned tenders amounted to-bigging and in contravention of the provisions of section 3(3)(d) read with section 3
the Act. Further, the DG identified eight individuals who were theef§ of the ORgound to be responsible under secti
48 of the Act for the conduct of business of the OPs. As per the DG Report, the OPs could not justify their cor
guoting identical rates, submitted the price bid on the last date near thg tio&nused to talk to each other on phone .
in various social gatherings, had business and financial dealings with each other, concealed the fact of trade ¢
being in place, kept on exchanging important information regarding the instanhdaseiavestigation.

The Commission rejected various contentions raised by the OPs in the light of the judgie i@orpand held that it is
well within the powers of the DG to investigate and report all the relevant facts and violations that thisstmmcould
not foresee at the time of ordering investigation. Also, in relation to tefldatsd by Informanprior to 2009, taken intc
consideration by the DG, the Commission ruled that though it cannot be said that there was any violation thidl Plsy
however, prior practice definitely threw light on the formation of cartel by the OPs in the present case. Furthe
proceedings under the Act in context of amimpetitive agreements, including bidging, do not involve criminal
punishmerg b ut only monetary penalties, the standard o
proceedings before the Commission. In case of cartelisation, the Commission opined that direct evidence is hardly
and identical prices inehders is, in itself, a strong evidence of-bgtjing and the same cannot be taken as a r
coincidence unless a plausible explanation is given in a clear and cogent manner.

According to the Commission, it is not a case of mere price parallelism wbedRb quoted identical prices to the [i
decimal point, not for just one job but for all the different jobs under each tender, though the cost data provided By
wasdifferent from others.

Therefore, the Commission, in the light of the facts ofaapptly last minute filling of price bids after meeting in t
I nformant' s offi ce, exi stence of earl i er financi als

identical price quotes even in previous tenders floated by tlentaht, held thatdentical quotes areot a mere co
incidence but the result of clear understanding amongst OPs to fix prices, resulting in rigging the bids in the ir
tenders Thus, the agreements, amongst-DB OR4 to rig the bids in the tendeftbated by the Informant for san
transportation and amongst &Ro OR10 to rig the bids in the tenders floated for coal transportation, were held to
contravention of the provisions of Section 3(3)(d) read with Section 3(1) of the Act.

Noting that bid rigging is one of the pernicious form of arimpetitive conduct and taking the fact that 1
Informant is catering to an important sector such as electricity, as an aggravating factor, and3th@P@POR7, OR8
and OP 10 having cooperated the proceedings as mitigating factor, the Commission imposed the penalty at the rat
of its average relevant turnover for the last three financial years on each of the OPs and their representatives an
48 of the Actf(Case No. 34 of 2015)Decided on 14.09.2017
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South Korean Giant LG Electronics

Nationalized Banks exempted from lost its final Appeal against a fine of

the application of sections 5 and 6 of EUro 541 mn for price fixing
the Competition Act, 2002 On September 9, 2017 the Europe

Cour't of Justi ce

As per thenotification, bearing no. F. @Ppeal,statinginter alia that the
No.  Comp07/4/2017CompMcCA, European Commission ( * E!
dated August 30, 2017, Centre imposed a fine on it that far excee
Government has exempted, all cases the E U’ &m of deterrengeby LG
reconstitution, transfer of the whole o El €Cct ronics (* LG
any part and amalgamation o EUR 541,112,808 imposed on it i
nationalized banks, under the Bankin 2012, when the Commission spott
Companies (Acquisitio and Transfer S€ven top television and comput
of Undertakings) Act, 1970 and the SCreen makers, including LGE anc
Banking Companies (Acquisition an¢ Phillips, for running a decade lon
Transfer of Undertakings) Act, 1980 Price fixing cartel for cathode ra
from the application of provisions of tUbes and imposed a fine totallir
sections 5 and 6 of the Competitio Euro 1.5 billion, with biggest penalt

Act, 2002 for a period of ten years applied to LGE at the rate of 5.47%
(Central Government of India its assets. The ECJ was of the opini

Notification dated30.08.2017 that the Commission set the fine
imposed on the applicant, in view ¢
the gravity and the duration of th

Thirty Day timeline for merger filings
infringements at issueGE is required

ceases to exist in Indian Merger

Control Regime to pay the penalty including
accumulated interest within a wee
In terms of notificationbearing noF. (Judgement European Court

No. 5/9/2017CS, dated June 29, 2017 jystice, dated 09.(2017)
Ministry of Corporate Affairs, has done
away with the mandatory 30 da)
deadline for filingmergernotifications,

post the triggeing event. The Central
Government has exempted eve
person or enterprise who is arty to a

combination as stated in section 5 (

the Competition Act, 2002 from giving The NCA imposed fines on five
notice within 30 days as mentioned i undertakings for bid rigging an:
section 6 (2) of the Act for a period o illegally cooperating on a tender, fc
five years. However, the exemption i the maintenance and repe

subject to the provisions of section ' of electrical installations in school
(ZA) and sectin 43A of the Act, which bUIldlngS in Oslo. The five

means prohibition on tra”S"?‘9t'”< competitors quotedidentical prices
parties from consummating a notifiabls "
and exchanged other competitirel

transaction until the CCI grants its itive inf ) 4 did
approval or until 210 days have passe¢ sensitive in ormatloran _' hot try
to conceal their cooperation from tt

from the date of filing the notice, will . '
continue to apply.  Qentral Procuring authority. MICA Press

Government ofndia Notificationdated Releasdrom dated 04.09.2017)
29.06.2017

Norwegian Competition Authority
(‘NCA’) imposed fines of EUR 2
: million for colluding on a tender for
school buildings

the BAR

Legal news from
India and the world

The Competition and Markets

Authority imposed a fine of

£370,084 on 5 estate agents

colluding to fix their minimum

commission.

Once again the CMAcommitted
to tackling cartels regardless «
the size of the business
involved has taken enforceme
action against5 estate agen:
who agreed to fixtheir minimun
commission rates at 1.5%hus,
colluding not to compete wit
each other, and checking a
warning each otherpn mail, if
anyone breached tt

‘agreement.(UK Press Relea

Dated 18.09.2017)

The Korea Fair Trade
Commission (‘KFTC’), impose
a fine of KRW 796 million for
the collusion against Korea
Railroad Corporation

On August 10, 2017, KFTC
fined and passed ceasenda
desist order against two biddin
companies involved in collusiol
for purchasing electronic
interlocking device offered by
Korea Railroad Corporationin
each of the five bids, the
‘“decided winne
price which thefalse bidders,
subsequengl quoted in its bid
and they shared their profit
through subcontracting som
ofthe winning bids to the
falsebidder. (KFTC order date(
10.08.2017)
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Bombay High Court sets aside the prima facie order of the Competition
Commission of India against the three telecom giants

On September 21, 2017, Justice AndbfMohtaand Justic&8haratiH. Dangre, judges, Bombay High
Court, in the matters dfodafondndia vs. TheCompetitionCommissiorof India, IdeaCellular Ltd. vs.
CCl, Cellur OperatorAssociatiorof India vs. CCland Bharati Airtel LimitedandAnr. vs. CCJ while
admitting the writs against thempugnedorderof theCo mpet i t i on Commi ssi on
datedApril 21, 2017, under section 26(1) of tR®@mpetition Act, 2002 (* Co mp easei t
nos.81 of 2016,83 of 2016and95 of 2016and all the consequential actions and notices of the DG und
section 41 of thdct, quashed@dndsetaside the sam@) exerciseof  powerunder
Article 226 of the Constitutionof India.

According to thejudgment, the telecommunicatiamdustryis governed by the authorities under the
Telegraph Act, 1885 and the Telec&wagulatoryAuthority of IndiaAct, 1997( * T RA | Act )
parties, stakeholders, and service providers, are bound by the statgteeymentsf telecom industry
market,arisingout of the Telegrapii\ct andthe TRAIACct. Therefore, thejuestionof
interpretatioror clarificationof any contract clauses arnified license or interconnection agreements ol
quality of service regulation are tdbesettledbytheTelecom Disputes Settlement and Appellate
Tribunal( TDSAT dnder TRAI Act andhotby the Commission, under the Competition Abgybeing
two independent statutes. T@empetitionAct governstheanti-competitive agreemenénd its effect

, along withabuse of dominamgositionandcombinationswhich cannot be used and utilized to interpret
the contact of telecom industry market

The High Court held that thenpugnedorderpassedy theCommissiorand all the consequentiattions

of the DG under sectiofl of theCompetitionAct proceededn wrong presumption ofaw and

jurisdictionand there ws no questiomo initiating anyproceedingsinderthe CompetitiorAct as

contracts gao the root ofthealleged controversy, evemderthe CompetitiorAct. The Commission and
the DG,hasno powerto dealanddecide thestated breachemlesssettledfinally by the TDSAT under
the TRAI Act. Therefore, theravas no question to initiate any inquigndinvestigationsinder

section26(1) of theCompetition Act.

The High Court further held that the information being vague, itnoisufficient

to initiate inquiry or investigationunderthe CompetitiorAct and inview of thefactthatthe Commission
took into consideration irrelevant mesial and ignoredherelevantmaterialandthelaw, the
impugnedorderandall the consequential actions or notices oé tbhGunderthe CompetitionAct, are
notmer e “ adndinri esd triad herééoreailtedal angemerseFor the same reaspeven
theserviceprovidersand Cellur OperatorAssociationof India, have not committed any breachany
provisionsof the CompetitionAct. (Writ No. 8594/2017, 8596 /2017, 7164 /2017, 7172 /2017, an
7173/2017, Decided on 21.09.2017
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